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When you enter into a contract with a customer
you can reasonably expect that if something goes wrong
with your service you have potential liability to that
customer. But under what circumstances could you also be
liable to third-parties, such as your customer’s neighbors,
with whom you have no contract?
Consider the case against Sonitrol, litigated in Colorado
for over eight years, which recently culminated in an $18.3
million verdict against it for willful and wanton breach of
contract. The case arose from a burglary at Core-Mark’s
warehouse just before Christmas in 2002. The burglars
broke in by using a battery-powered saw to cut a door
and then kicked it in. They looted the warehouse for
three hours and after that proceeded to smash boxes of
flammable liquids and jugs of methanol and set two fires.
Sonitrol provided burglar alarm monitoring to CoreMark, which included monitoring to detect sounds made
above a certain ambient volume. If sound was detected,
an audio activation signal was sent to the central station
and five seconds of the audio was recorded and stored
for the central station operator to review. If the central
station received an audio activation signal its operators
were also instructed to listen in to live audio transmission
for at least forty-five seconds.
During the burglary, Sonitrol received seven audio
activation signals in a two-hour period but did not follow
the proper procedures for listening to the live or recorded
audio, and did not summon any emergency services until
the fire severed the telephone line connection. By that
time the fire department had already been at the scene for
twelve minutes. Despite the fire department’s efforts, the
fires burned for a week, destroying the building and its
entire inventory.
Sonitrol’s records revealed that Core-Mark experienced
many false alarms before the incident. Sonitrol performed
repairs but there was evidence the repairs simply lowered
the sensitivity of the audio sensors, perhaps making them
effectively useless. Core-Mark and its insurers even called
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one of the burglars, fresh out of prison, as a witness at
trial to testify about just how loud the burglary was—with
shouting, throwing boxes and, of course, using a saw to cut
through the door which was then kicked onto a concrete
floor just feet away from one of the audio sensors.
It is not surprising then, given the allegations and the
millions of dollars in damages involved, that Core-Mark
and its insurers sued Sonitrol for its failures in responding
to the burglary. What is surprising are the lawsuits that
ensued in addition to Core-Mark’s. Other tenants in
the Core-Mark warehouse and their insurers who were
not Sonitrol customers and had no relationship with it
whatsoever also sued Sonitrol.
Just how can that be? And is there anything you can do
to protect yourself from third-party claims such as these?

The legal bases for liability to third-parties.
First, you should know that ordinarily the legal rule is
that non-parties or strangers to a contract acquire no
rights under the contract. So you usually would not owe
any legal obligations regarding alarm service to those
with whom you do not have a contract to provide those
services. But, of course, there are exceptions.
One exception to this rule involves third-party beneficiaries
of a contract. A beneficiary of a contract is someone who
benefits from the contract’s performance and who is
usually expressly mentioned in the contract. For example,
Alarm Company enters into a contract to install an alarm
system for Warehouse Owner and the contract specifically
states it is to benefit Warehouse Tenant who will be
occupying the building. The contract would be between
Warehouse Owner and Alarm Company, and Warehouse
Tenant would be a third-party beneficiary of that contract.
If the warehouse has a fire and Alarm Company is alleged
to be to blame, both Warehouse Owner and Warehouse
Tenant can make a claim against Alarm Company based
on its contractual obligations.
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Other exceptions arise where the alarm company is found
to have a duty to the third-party independent of a contract.
Such a duty can arise when a “special relationship” exists
between the alarm company and third party, and the harm
is foreseeable. “Special relationship” has been broadly
construed to impose a duty of certain business enterprises
to their patrons, where the patron entrusts his safety to the
business, the business accepts the responsibility, and the
business had the ability to protect against a foreseeable
harm. For example, in one case a parking ramp security
company was found to have a duty to prevent the rape
of one of its parking ramp patrons due to a special
relationship. This analysis is obviously entirely dependent
on the facts and the nature of the relationships involved,
but any business whose primary purpose is to provide
“security” should be aware of the potential for creating a
“special relationship” that will impose legal obligations
to third parties even when there is no contract.
Obligations to third-parties can also arise where a
company renders service to protect a third-person, but
actually ends up increasing the risk of harm to that third
person. In this circumstance, to be held liable the actions
must somehow put the third party into a worse situation
than if the company had never done anything.
In the Sonitrol case, the third-party warehouse tenants
who were affected by the fire conceded they had no
special relationship with Sonitrol. They argued, however,
that Sonitrol increased the risk of harm to them. The
court rejected this claim, stating that “Sonitrol took no
affirmative action to create the risk that Core-Mark’s
premises would be burglarized. Put another way, the
fact Sonitrol agreed to monitor the burglar alarm system
made it no more likely that burglars would break into
the premises and start a fire.” Their claims were, thus,
ultimately dismissed because the court found that Sonitrol
had no legal obligation to those third-parties.
Unfortunately, the decision reached in Sonitrol dismissing
the third-parties’ claims is not the uniform approach
throughout the country. In a similar case in Illinois, the
2011 Vol. 1				

court reached a different result. There, the court found
that an alarm company did indeed have a legal obligation
to tenants of a warehouse that were not its customers
where the alarm system failed to function and failed to
transmit alarm signals, allowing a fire to totally destroy
the warehouse. That court found that the alarm company’s
failures increased the risk of harm to the third-party
tenants subjecting it to liability.
Making matters worse, your contract’s exculpatory
provisions may be inapplicable to those third-parties.
In several recent cases, courts around the country have
found that the contract is inapplicable to those persons
because they were not parties to the contract. As one court
stated when it rejected application of the alarm contract’s
disclaimers:
Put simply the injured parties cannot be bound by a
disclaimer that they never saw and to which they never
agreed … more broadly, the scope of defendant’s duty to
exercise due care cannot be limited merely to the precise
boundaries of its contract, but instead are defined by the
scope of the undertaking it is performing...
Thus, even though a thorough exculpatory clause will
contain terms purporting to make it applicable to claims
brought by third parties, it may not be enforced.
What can you do to protect yourself from third-party
claims?
With courts across the country taking inconsistent
positions on when a duty is owed to a third party affected
by an alarm failure, the only certainty for your business is
that should your customer experience a loss your potential
liability could be far more than you bargained for. But
there are steps you can take to protect yourself.
First, be aware of your customer’s business and exactly
what the alarm system is protecting. If the customer is
engaged in a high risk operation—storing chemicals in
a warehouse, or valuable electronics in a crime-ridden

www.ESAweb.org				

ESA Newsline

27

neighborhood, as examples—think about your potential
exposure as you decide who to take on as a customer and
as you negotiate the price for your services.
Second, review your contract. Be aware of the effect it
will have if your contract is with one party but benefits
another. If this occurs, make sure the third party also
signs your standard contract. Also, while the exculpatory
provisions limiting your liability and the damages
recoverable may not be applicable to third parties with
whom you have no contract, other provisions such as
a subrogation waiver may still be viable to prevent
insurers from making claims against you. So make
sure an unambiguous subrogation waiver is included in
your contract. Furthermore, ensure that your contract
has indemnity provisions requiring your customer to
indemnify you for any claims made that arise from the
services provided under the contract. (See my article in
Newsline, Volume 3, 2010, for more on these contract
provisions).

case, the records show a history of false
alarms and repairs before an incident.
This often provides a strong inference
that the alarm company did something to
disable the alarm system. If false alarms
are happening, train your employees to
take them seriously—determine what is
causing the problem, fix it correctly, and
test that the system works appropriately
after the repairs. Then, document
(document! document!) exactly what was
done to repair the problem and the results
of the testing to show that the alarm was
working properly when your employee
left the premises. Equally obvious and just
as important, train your monitoring center operators to
follow proper procedures in responding to alarm signals.
There will never be a shortage of “bad guys” out there
devising ways to circumvent alarm systems and mistakes

Third, assess at least annually whether your insurance
coverage is adequate to cover any potential losses should
not only your customer sue you, but also third parties
that might be affected should your customer have a loss.
Finally, as usual, the obvious, common-sense refrain
prevails—you should endeavor to avoid at all costs bad
facts that make it look like your company was asleep
at the wheel rather than providing quality service. Time
and again, I see lawsuits erupt where, like the Sonitrol

will inevitably be made—especially when viewed in
hindsight. If your customer experiences a loss, and
especially if the loss affects third-parties, your contract
coupled with some up-front, common-sense business
practices can help minimize your exposure and keep you
in business for years to come.

Copyright © 2011
Wendy M. Canaday, Leonard, Street and Deinard
Wendy Canaday is an attorney who defends alarm companies and manufacturers nationwide in state and federal court.
She can be reached at wendy.canaday@leonard.com.
28

ESA Newsline				

www.ESAweb.org				

2011 Vol. 1

